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When you die, what will happen to your home, 
your property, your children?

You can answer these questions in a written document called a Will. A Will typically accomplishes two primary 
things. First, it directs who will receive your “estate” after your death. Second, it provides instructions about 
what should happen after your death, including who should care and provide for your children or dependents.

! WHAT IS AN “ESTATE”?

Your estate includes furniture, jewelry, cars, bank accounts, business, property, and real estate that you 
own. In a Will, you can direct who is to receive a portion or all of your estate. 

! WHAT IS REQUIRED TO CREATE A WILL?

While each state may have different requirements for creating a valid will, a valid Will in Minnesota must 
be a written document signed by a person who is at least 18 years old and of “sound mind.” In addition, 2 
witnesses must also sign the Will indicating that they witnessed the person’s signature or were present 
when the person making the Will acknowledged that he or she signed the Will.  An attorney can assure 
that the requirements to make a valid Will are strictly followed.



! WHAT INSTRUCTIONS CAN I PROVIDE IN MY WILL?

You can provide little instruction or very detailed instructions in your Will. Usually, though, a Will 
provides instructions for the care of any children and also names a “personal representative” to manage 
and distribute your estate after you die. The personal representative, which can also be a legal entity, 
gathers your property, pays any debts and taxes, and distributes the balance of your estate to the people 
or organizations you have named in your Will. 

! IN MY WILL, CAN I REFUSE TO PROVIDE FOR SOME MEMBERS OF MY FAMILY?

Specifically excluding a person from inheriting part of your estate is called “disinheriting.” A married 
person cannot disinherit a spouse without the spouse’s consent. You may specifically exclude or 
“disinherit” a child as long as you are clear about it in the WIll so that the disinheritance does not appear 
to be a mistake.

! WHAT HAPPENS IF I DIE WITHOUT A WILL?

If you die without a Will, Minnesota law determines who receives all or a portion of your estate. Though 
there are exceptions in the law, the balance of your estate would usually go to your spouse, if your 
spouse is still alive. If your spouse died before you died or you did not have a spouse, the balance of your 
estate would go to your children. Generally, if you are not survived by a spouse or children, Minnesota 
law would distribute the balance of your estate to your parents, siblings or cousins, though it depends 
upon who among your legal heirs are still alive at the time of your death. If you have no surviving family 
and die without a Will, the balance from your estate would usually be paid to the State of Minnesota. 

! HOW MUCH DOES IT COST TO PROBATE AN ESTATE?

The cost of probate depends on the specifics of the situation involved. Generally, the expenses of settling 
an estate include the cost of a funeral, cremation or other ceremony, copies of the death certificate, 
attorney fees, accounting services, real estate transfer fees, court fees, notices to potential creditors and 
heirs, and personal representative fees. All of these expenses are paid from the assets of the estate before 
anything is distributed to the heirs.

! DOES HAVING A WILL HELP AVOID PROBATE?

Not necessarily. Probate is a court proceeding that manages and settles your estate. If there is property to 
be administered or taxes to be paid, the existence of a Will does not necessarily avoid probate nor does it 
increase the expense of the probate process. If all of your property is held jointly or in trust, however, 
probate may not be necessary after your death. If you are concerned about probate, we can help you 
decide the best plan for your circumstances. determine who receives the property if there is no valid Will.  

! WHAT ABOUT LIFE INSURANCE AND RETIREMENT BENEFITS?

If you have a Will, certain property or benefits may be distributed to your spouse or others even though it 
is not mentioned in the Will. Typically, life insurance, retirement benefits, joint tenancy property, and 
property in a "living trust" are distributed directly to the beneficiaries named in the policy, plan, or trust. 
If you own certain property specifically as a "joint tenant" with others, that property will go directly to the 
other joint tenants who are alive after your death, without regard to how you have distributed your estate 
in a Will. 

! HOW LONG IS A WILL VALID?

 A Will remains effective until it is changed or revoked. We recommend, however, that you periodically 
review your Will to assure that it provides for your family as you originally planned or to take into 
account new or changed circumstances. If your Will does not include changes in your life that occurred 
after you created the Will, the Will may not accurately reflect how you would want those circumstances 
addressed at your death. You should consider reviewing and changing your Will when you marry or 
divorce, if there is a birth or death in the family, a named guardian for your children dies or is no longer 
available, the value or type of your property changes significantly, or you move to another state. 



! CAN MY PERSONAL REPRESENTATIVE HANDLE MY AFFAIRS IF I BECOME TO SICK TO DO SO MYSELF?

 No.  A Will takes effect only after your death. If you want someone to handle your affairs if you become 
disabled or incompetent, you should talk with us about a number of options, including a health care 
directive. 

! WHAT IS A “LIVING WILL”?

 In 1998, Minnesota law authorized the use of health care directives, which allows you to appoint a health 
care agent to make health care decisions when you become unable or unwilling to make or communicate 
such decisions, and to give instructions as to what choices you prefer. The health care directives law 
combined and replaced what was previously called a Living Will and a Durable Power of Attorney for 
Health Care. A health care directive can outline and describe your preferences about issues such as 
surgery, nursing home or specialized care, medication, religious concerns, funeral planning, organ 
donation and the types of life-sustaining procedures you may want or not want for yourself. 

! DEATH, TAXES AND WILLS:

 You may have heard about “death taxes” or taxes that an estate must pay from available property. Most 
estates do not have to pay federal or state “death taxes” because the property of the estate is not greater 
than the amount required for taxes. Nevertheless, if you have substantial assets, there may be substantial 
income tax consequences associated with your death. After death, little can be done to relieve an estate 
from adverse tax consequences caused by the lack of a Will, a trust or a proper estate plan. An important 
purpose of a Will can be to reduce the taxes that will have to be paid at your death and at the death of one 
or more of the beneficiaries of your Will. You  should discuss your options with a lawyer if taxes are a 
concern for you. 



T h i s  p a m p h l e t  c o n t a i n s  g e n e r a l  i n f o r m a t i o n  a n d  n o t  l e g a l  a d v i c e .  I t  i s  b a s e d  
o n  M i n n e s o t a  l a w  i n  e f f e c t  a t  t h e  t i m e  o f  w r i t i n g .  A  l a w y e r  c a n  a d v i s e  y o u  
a b o u t  h o w  t h e  l a w  a p p l i e s  t o  y o u r  s p e c i f i c  s i t u a t i o n

Cameron Law PLLC

2518 Superior Drive NW, Rochester, MN 55901 Phone 507-206-4976 

www.CameronLawPLLC.com

June 2008

http://www.CameronLawPLLC.com
http://www.CameronLawPLLC.com

